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UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

 
PHARMACEUTICAL RESEARCH AND 
MANUFACTURERS OF AMERICA and 
BIOTECHNOLOGY INNOVATION 
ORGANIZATION, 
 

Plaintiffs,  
 

vs.  
 
BRIAN SANDOVAL, in his official capacity as 
Governor of the State of Nevada; RICHARD 
WHITLEY, in his official capacity as Director of 
the Nevada Department for Health and Human 
Services; and the NEVADA LEGISLATURE, 
 

Defendants. 
 

 Case No.: 2:17-cv-02315-JCM-CWH 
 
 
JOINT STATUS REPORT 

 

Plaintiffs Pharmaceutical Research and Manufacturers of America (“PhRMA”) and 

Biotechnology Innovation Organization (“BIO”) (together, “Plaintiffs”), and Defendants Brian 
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Sandoval, in his official capacity as Governor of the State of Nevada (the “State”), Richard Whitley, 

in his official capacity as Director of the Nevada Department of Health and Human Services (the 

“Department”), and the Nevada Legislature (the “Legislature”) (together, “Defendants”), by and 

through their respective undersigned counsel, hereby submit this joint status report to apprise the 

Court of their collective views regarding the implications of the now-effective regulation adopted 

by the Department, LCB File No. R042-18 (Joint Status Report Ex. 1), and the State’s subsequent 

actions on this litigation. 

First, as the Court is aware, the Department previously issued a proposed regulation (ECF 

No. 86-1) designed to mitigate the constitutional concerns that Plaintiffs raised with respect to 

Nevada Senate Bill No. 539 (“SB 539”).  Plaintiffs argued that the challenged provisions of SB 539, 

including the provision that excludes from the definition of “trade secret” “any information that a 

manufacturer is required to report pursuant to section 3.8 or 4 of [SB 539],” see SB 539 § 9, are 

preempted by the federal patent laws and the federal Defend Trade Secrets Act (“DTSA”), and also 

violate the Fifth Amendment Takings Clause and the dormant Commerce Clause.  The Department 

argued that Plaintiffs’ claims were not ripe for review because “the Department is not exempt from 

exposure for liability under [the] DTSA if the Department were to disclose a federally defined trade 

secret without consent from the manufacturer who asserted that secrecy.  Plaintiffs have a separate, 

stand-alone remedy under [the] DTSA that affords protection for their trade secrets if they need to 

challenge any action of the Department.”  Opp’n to Pls.’ Mot. Summ. J. 4, ECF No. 74.  Further, the 

Department also argued that “[t]o the extent that the state law fails to set forth a process for protecting 

trade secrets that could be subject to dissemination under SB 539, the void will be filled by 

regulations of the Department.”  Id. at 4–5.   

On May 31, 2018, the Department accelerated its anticipated timeline and adopted the 

proposed regulation, which became effective that same date (Joint Status Report Ex. 1 at 1).  

Defendants believe that, as predicted, the now-effective regulation has filled any void and obviated 

Plaintiffs’ alleged facial constitutional claims.  Under the now-effective regulation, pharmaceutical 

manufacturers may request that information they submit to the Department pursuant to Sections 3.8 

and 4 of SB 539 be kept confidential as trade secrets under the DTSA.  See Regulation § 3 (Joint 
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Status Report Ex. 1 at 6-10).  To request such confidentiality, the manufacturer must (1) “describe, 

with particularity, the information sought to be protected from public disclosure,” id. § 3(2)(a); and 

(2) “include an explanation of the reasons why public disclosure of the information would constitute 

misappropriation of a trade secret for which a court may award relief pursuant to the federal [DTSA], 

as amended,” id. § 3(2)(b).   

Under the DTSA, a court may award relief where a trade secret is “misappropriated,” which 

the DTSA defines to include “disclosure or use of a trade secret of another without express or implied 

consent by a person who . . . at the time of disclosure or use, knew or had reason to know that the 

knowledge of the trade secret was . . . acquired under circumstances giving rise to a duty to maintain 

the secrecy of the trade secret or limit the use of the trade secret.”  18 U.S.C. § 1839(5)(B)(ii)(II).  

The parties agree and acknowledge that, under SB 539, the Department may acquire manufacturer 

trade secrets, such as a manufacturer’s costs of production and other internal costs, “under 

circumstances giving rise to a duty to maintain the secrecy of the trade secret or limit the use of the 

trade secret.”  Id.  Thus, the parties agree and acknowledge that, so long as such trade secrets continue 

to satisfy the definition of “trade secret” in 18 U.S.C. § 1839, if the Department were to disclose 

such trade secrets to any third party or use such trade secrets, such disclosure or use would constitute 

“misappropriation” for which a court may award relief pursuant to the DTSA.  These protections are 

intended to afford an opportunity to manufacturers that submit trade secrets to the Department to 

seek to safeguard their interests in the confidentiality of those trade secrets.  In Defendants’ view, 

the now-effective regulation, as described, resolves the alleged facial constitutional issues with 

respect to the challenged provisions of SB 539. 

Second, on June 7, 2018, the Department represented on its website that it would not proceed 

with enforcement actions for manufacturer reports submitted on or before January 15, 2019.  The 

Department has further assured Plaintiffs through email correspondence that it will not bring any 

enforcement action against any manufacturer based on the submission of an incomplete report or no 

report during this time period, so long as the manufacturer submits a compliant report on or before 

January 15, 2019.  On the basis of these representations, on June 8, 2018, Plaintiffs withdrew their 

renewed motion for a preliminary injunction without prejudice. 
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Third, by filing this joint status report or agreeing to voluntary dismissal of this action 

without prejudice under Federal Rule of Civil Procedure 41(a)(2), the parties do not waive any of 

their rights but fully reserve all of their rights to assert any claims, issues, arguments, objections or 

defenses, in law or fact, that they raised or that they could properly have raised during the course of 

this action, including, without limitation, any claims, issues, arguments, objections or defenses, in 

law or fact, relating to the constitutionality of the challenged provisions of SB 539. 

On the basis of the foregoing acknowledgements, assurances, changed circumstances, and 

reservation of rights, Plaintiffs have agreed to separately file an unopposed motion for voluntary 

dismissal of this action without prejudice under Federal Rule of Civil Procedure 41(a)(2). 

Dated:  June 28, 2018. 
 

/s/ Pat Lundvall                                         
Pat Lundvall (NSBN 3761) 
McDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, Nevada 89102 
Telephone: (702) 873-4100 
lundvall@mcdonaldcarano.com 
 
Robert N. Weiner 
Jeffrey L. Handwerker 
R. Stanton Jones 
ARNOLD & PORTER KAYE SCHOLER LLP 
601 Massachusetts Avenue, NW 
Washington, DC 20001 
Telephone: (202) 942-5000 
 
Attorneys for Plaintiffs Pharmaceutical Research 
and Manufacturers of America and 
Biotechnology Innovation Organization 

 

/s/  Linda C. Anderson                               
Linda C. Anderson 
Nevada Bar No. 4090 
Nevada Attorney General’s Office 
555 E. Washington Ave. 
Suite 3900 
Las Vegas, NV 89101 
Telephone:  (702) 486-3077 
landerson@ag.nv.gov 
 
Attorney for Defendants Brian Sandoval and 
Richard Whitley 
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/s/ Kevin C. Powers                                           
Kevin C. Powers 
Chief Litigation Counsel 
Nevada Bar No. 6781 
Nevada Legislative Counsel Bureau, Legal Division 
401 S. Carson Street 
Carson City, Nevada 89701 
Telephone: (775) 684-6830 
kpowers@lcb.state.nv.us 
 
Attorney for Defendant Nevada Legislature 

 

CERTIFICATE OF SERVICE 

I certify that I am an employee of McDonald Carano, and that on the 28th day of June, 2018, 

a true and correct copy of the foregoing JOINT STATUS REPORT was electronically filed with the 

Clerk of the Court by using CM/ECF service which will provide copies to all counsel of record 

registered to receive CM/ECF notification. 

 

/s/  Beau Nelson     
     An employee of McDonald Carano LLP 
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